LB42
LIGISLATIVE BILL 42
ipproved by the Governor May 23, 1979
Introduced by Cullan, 49

AN ACT relating to railroad crossing safety; to provide
duties of the Department of Roads; to provide
for payment of improvements as prescribed; to
provide additional duties for the Department
of Roads and railroads; to levy an excise tax;
to provide duties; to authorize additional
uses for a fund; to provide a penalty; to
amend sections 39-6,194 and 39-6,195, 3Revised
Statutes Supplement, 1978; to provide for
severability; to repeal the original sections;
and to declare an emergency.

Be it enacted by the people of thne State of Nebraska,

Section 1. wAg insed “rn Tthis cagk, unlaess _the
context otherwise reguires, devartmeat shall mean_ the
Department of Roails.

Sec. 2. The department shall have authority to
determine _that (1) a railroad crossing shall be
eliminated, (2) automatic cailroad grade crossing
protection_ _devices__shall bte installed, amodified, or
inproved, (3) an overpass_or underpass__is needed at a
railroad crossing, or_ (4) other measures_are necessary_to
improve oublic safetv at railroad crossings.

;

$ac. 3. The department shall establish and
update, as_needed, a priority 1list for _improving the
safety of railroad crossings_in Nebrasxa. The list shall
identify all crossings_in_need of safety_improvements and
the relative order cf ceed.

Sec. 4. In establishing the priority list under
section 3 of this act, the department shall consult with
governmental subdivisions to determine where railroad
crossing safety measures__are _needed. The _department
shall consider_ the accident history of the crossing, the
anoynt of traffic at ' tke crossing, traffic sveed ' limits,
vopulation. density, wvisibility of the crossing, aay
information poroviied by notices filed with the commission

under _sectipn .7 .of. this ack, the results of any
investigations_conducted bv the Public Service Commission
under _section__7353-426, Reissue__Revised Statutes of

Nebraska, 1943, and similar_ factors.

Sec. S« . Rhea any political subdivision .of this
state deternmines_that dublic safety will be iamproved by
eliminating a_crossing, by the installation, substantial
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modification, or improvement of automatic railroad _grade
crossing_protection, or by construction of an overpass_ ot
underpass where a street, road, oCT highway _intersects
with a line of the railroad companyv within its
jurisdiction, and demand is wmade upon the railroad
company concerned, the political subdivision shall inform
the Department of Roads of such fact.

Upon receiving _such notice, _or upon_ _its__own
determination, the Derartment of Roads__shall forthwith
examine the crossing__concernmed, _in__conjunction with
representatives of the political supbdivision, to
determine whether the position of such crossing on _the
orioritvy list established under section__3 of this act
should be_adjusted.

Sec. . The department shall utilize any
cederal funds available in the construction of _railroad
gqrade _crossiag _orotection _devices_ or other safety
inprovements. If funds are needed to match _any faderal
funds the ocolitical subdivision in_which_the crossing _is
located shall contribute half_ of the matching funds
needed but shall not be reguired to oprovide more than
five per cent of the total cost. If it is determined bv
the department that a railroad crossing _safety project
involving federal _funds will result _in__ascertainable
benefits to the railroad such railroad may be reguired to
provide up to five ver cerct of the total cost_ of the
project. The balance of anv matching funds needed shall
be paid bv__the Jepartment from_ _the Grade _Crossing
Protection_ Fund.

Sec. 7. When an accident occurs_at_any_railroad
crossing within the State of Nebraska _which results _in
serious personal inijury or _loss_of human_ _life, the
corporation overatirg the railroad which was involved _in
the accident shall within one dav thereafter notify the
department that an accident has__occurred _and__shall
promptly furnish to the department a copy of the same
notice that it is required to_ furnish to the Nebraska
Public Service Commission__and _the Federal Railroad

Sec. 8. That section 39-6,194, Revised Statutes
Supplement, 1978, be amended to read as follows:

39-6,194. In order to promote public safety at
the intersection of railroad lines and all classes of
highvays, there is hereby created a special fund known as
the srade Crossing Protection Fund which shall be

established in the state treasury to be used in
furnishing financial assistance in the improvement of the
safety of railroad grade crossings in this state

156 N



LBU2

iacluding be+h the elimination of such crossings, and the
construction, substantial modification, or inprovement,
and the maintenaace of automatic crossing protection at
such grade grossings, and the coas*triuction and
intenance of overvasses _and _undernasses at railroad
ssings. Any noney in the Grade Crossing Protectioan
Fund available for investment shall be invested by the
state investment officer pursuant to the provisions of
sections 72~1237 to 72-1259.

Sec. 9. That section 39-6,195, Revised Statutes
Supplement, 1978, be amended to read as follows:

. 39-6,195. The Department of PRoads is hereby
empowered to administer the funds deposited in the Grade
Crossing Protaction Fund as follows:

{3r--Hken-—any-—poititicei--subdiviston--of-——this
state-deteraines-that-pubiie-safety-vwiii-be——inproved--ky
etimtnating-—a-—-crossing--—-or--—by---the-—--instatiation;y
sudstanciat-nodification;-—or-—improveaent——of-—-autonatie
ratiroad-gyrade-crossing-srotection-vhere-a-street;-—-roads;
or-nighwvay-tntersects—with-2—tire-of-the-ratiroad-ceapany
within-itts-Jurisdicetiony;-and-—-denand--is--gade-—upon——~the
ratiroad-conpany-—concerned;—etsther—the-——ratiroad-—connany
or—the-potiticat-subdiviston—shali-iafora—the-—Separtneat
of-Rords-of-such-£facts

{2y-dpon—receiving-such-notice;-or—upon--tts--own
determination;-the—department-of--Roads--shati--Lorthwith
examine-—the--crossing-—concerned;-—-in--conjunction——-wtth
representatives—of-—the-—potiticai-—subdivision——sad——+the
sarticatar-ratirsad-company-invotved;—-to-—arrive——at—-an
estinate—osf-the-cost—and—che-type-of-——autonatic--ratiroad
grede-crossing-praotection—-that-shouid--he——-required;——and
the—justification-of-the-sxpenditure-<sor—such-srotections
and;-tf-tt-ts-agreed-by-——the--Pepartaent-—-of—Roads;——the
retiroad;-and-the-—poiiticat--subdiviston--involved-——that
such

43y LE.- she deparctment and the political
subdivision_with ZFurisdiction over the crnssinag__agree
that_a grade crossing should be eliminated by closing the
street, road, or highway, suen the political subdivision
making as-shati--make such closing shall receive two
thousand dollars or the actual cost theresf hut rnot to
exceed twelve thousand dollars from the Grade Crossing
Protection Fund or, if pursuant to sectiomn 74-1305, it is
agreed by the Department of Roadsjy—-the-ratiroead; and the
political sutbdivision involved that such crossing should
be eliminated by the removal of such rail 1line, the
political subdivision paying for such removal, if any,
shall receive two thousand dollars or the actual cost
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thereof but not to exceed twelve thousand dollars fronm
the Grade Crossing Protection Fund;

$3y (2) ®a CZxcept as__otherwise provided _in
section 6 of this act in order to facilitate and protect
the interest of the public as a whole, and to compensate
for the statewide use of such crossings by the public,
the Department of Roads shall pay eighty ninetv-five per
cent of the cost of sueh overpasses, _underpasses, _and
automatic railrnad grade crossing protection measures__orC

devices from the Srade Crossing Protection Fuad £o all
such projects_in which_an agreement among the departaent,
the railroad, and the political subdivision is__executed
on or after tke effective date of this act, ard the
balance of the cost shall be borne tea-per-—cent-—py--the
ratiroad-company-—-and--ten-—per—-cent by the political
subdivision involved, except that in any county in which
a Railroad Transportation 3Safety District has been
formed, such balance shall be borne entirely by the
political subdivision involved. For all such projects in
vhich an agreement among the departaent, the railroad,
and the political subdivision was executed prior _to _the
ef fective date of this act the costs shall continue to_ be
borne in the same manner as they were prior to_such_date;

{4 (3) It shall be the sole responsibility of
the railroad company ianvolved to maintain all automatic
railroad grade crossing protection devices existing in
this state; as-of-iugust—24;--19757-——For-—anay-—antonatic
raiiroad-grade-crossing-protection--device——instatied--or
substantiatiy-nodified-or-itaproved-in-this—-seate-—-osn-—or
after-iugqust-24;-3975-vith-+he-approvati-of—the-Sesartaent
of-RBoads;-the-Departaent-of—Aoads-nay-pay-£Srom—the--Srade
Erossing-Protectisn-Tund-£ifsy-per——cent——of--the--annua:
eosts-for-maintenance-thereof-and--the--batance-—of--such
annuat-costs--for-—anintensnce—-shati--be--dorne——-by--the
ratiroad--companies——at--vhose--ratirsad--crossings--such
devices-are-constructeds

45y (4) The Department of Roads shall allocate
the amount to be borne by the Grade Crossing Protectioa
Fund for the <c¢ost of construction, 1installatiomn, or
substantial modification or improvement;—--and-——~£for
maintenance of the automatic devices for the protection
of the railroad grade crossing concerned aunder sections
39-6,194 and 39-6,195; and

46 (S) The Department of Roads shall enter iato
and enforce agreements involving such Grade Crossing
Protection ~fund as well as the supervision of the
construction, installation, substantial modification or
improvement, and the nmaintenance of such oyverpasses,
undervasses, and automatic safety devices for which any
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part of  the  cost is. borne from the Grade <Crossing
Protection Fund, and the auditing and collection of the
bills covering the cost thereof. The Department of Roads
is further authorized to enter into -such coatracts with
any railroad coapanies and political subdivisions
affected which are necessary to carry out the provisionas
of sections 39-5,194 and 39-€, 195.

Sec. 10. Whenever a railroad line is_abandoned,
the Department of Roads__may renove_ _grade crossing
ortotection _devices_ therefrom__to protect the state's
investment therein.

TR p Zach _railroad company shall be
cespoasible for_ the removal of all litter, as defimed in
section 28-523, Revised Statutes _3Supplemsnt, 1278, on
property owned or leased bv the raiiroad which is under a
bridge, trestle, or_similar structure.

Secs 12+ Commetcine on July' 1, 1980  Ehere ' is
hereby levied an excise tax on_3ll freight transported bv
railroad_in the_3State 2f Nebraska. Such* tay 'shall " Be
levied at the rate of three thousandths of one _cent for
each mile_each_ton of freight is transported wwithin the
state._ _The Departaent of Revenue shall, on 3 guarterly
basis, collect the tax due pursuant t2> this section_from
each railrnad_ t‘ransvorting freiaght Within the state. The
Public Service Commission shall provide the Depactaent of
Revenue with all information requestad in order_ to _carry
out. this section., ZFach railroad shall, on a zuarterly
basis, submit a_report of _its total tonnage per mile
shipments _within the state for the quarter ending _three
months previous and shall, with such reoort, nay the_ tax
due.

Sec. 13. All revenue derived from the tax
levied pursuant to section_12 of this act shall be placed
in_the _Grade Crossing 2rotection Furd 3and may be_ exvended
in_the same_gxmanner as other money in such fund.

Sec. 14. PFajilure to file a report required _by
section 12 of this_act, filing such report late, failure
to_pay taxes dus, or underpayment of such taxes shall
rcesult in _a_penalty of five per cent of the _amount due
being_impesed for each month the report is overdue or the
vpayment is_delinguent.

Sec. 15. “ILf:-any section in ehis act OF "anyebart
of any section shall be declared invalii or
unconstitutional, such declaration shall not affect the
validity or constitutionalitv of the remaining _portions
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sec. 16. That original sections 39-5,194 and
39-6,195, Revised Statutes Supplement, 1978, are
repealed.

Sec. 17. Since an emergency exists, this act

shall be in full force and take effect, from and after
its passage and approval, according to law.
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